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Ruling on Applications on Notices of Intention to Cross Examine
Afﬁants to Affrdavrts and for thls Action to be Struck Out for Non-

' Compl:ance with Subsection (1) of Section 3 of the State Proceedings
Act NO. 14 of 2000 Dehvered by the Hon Dr Justlce Abou aneh-.
Kamara on Frlday, 12th February, 2011

1.0 lntroductlon

‘ThlS rulmg is consequent on three appllcatlons made by both Counsels .

for the Plalntlff and Defendant G. K. Thorley Esq. and E. T Koroma Esq
Thus, the latter Counsel, on 11t Aprrl,_ 2019, filed the Aflrst_notlc_e of
intention to cross exa‘mine Mr Patrick Turay and Mr. Arnold Carrol the :
deponents to the afﬁdavats of 5t February, 2019 and 11t March 2019,

on the allegedly contentrous and mlsleadlng facts that underpm thelr"‘

deposltlons Thus the said afﬂdavrts are accordmgly attached to the-ltzzf-«s;%?.

notlce of motlon dated 11"‘ March 2019 praylng for a number of‘ ;
specn‘rc orders mcludmg declaratlon of tltle to the property, for which
the actlon is orlglnally mstltuted cancellatlon of a subS|st|ng property

survey plan and a conveyance allegedly concernlng the same realty,

rncrs:vely descrlbed in the wr|t of summons and partrculars of clalmv IR

assessment of damages and perpetual |njunctlon The second notuce of:;

) mtentlon to cross examlne was frled by G. k. 7l' horley Esq on the 14th;;}_‘__. i

may, 2019 because he is of the convuctlon that some of the facts WhICh’

the afflant to that affrdavrt (Counsel for the Defendant E. T Koroma Esq ). |



deponed to, are contentious and erroneous and frivolous. So, he would

- want: to ascertam their veracity. Nonetheless on 22" May, 2019,

wnthout flllng any notlce of motion, E.T. Koroma Esq. applred for the
action to be dismissed or struck out for non- compllance of Subsectlon (1)

of section 3 of the State Proceedings Act NO. 14 of 2000 (herernafter

referred to as Act NO 14 of 2000) However I wrll first deal with both”""-‘??f’iif’:

notices of intention to Cross examlne the afflants to the aforementloned'
‘afﬂdawts in tandem wrth the posrtlon of the Iaw in our Jurlsdlctlon
Secondly, I WI|| examlne the Iegallty of the appllcatlon to dlsmlss or strlke ..
“out this actlon for non- compllance wrth the aforesald provision in Act

NO. 14 of 2000 Thlrdly and flnally, I wnll accordlngly determrne aII three' |

“_appllcatlons whrch have somewhat delayed the progressnon of thls‘,_'_',],;

matter

1.1The Notic’es of l'ntention'to CrOss-Ekamine the Affiants.

The facts in issue that are to be determmed revolve around both the -

substantlve and adjectlval law. The substantlve law creates rlghts and ﬁ
,obllgatrons And adjectwal Iaw Wthh does not create rlghts and

obllgatrons is the mechanlsm (rules of eVIdence and procedure)

pursuant to whtch rrghts and obllgatlons are enforced Nonetheless"' e

concermng the notlces of lntentlon to cross examlne I W|l| rely on the“'

adJectlvaI Iaw (rules of evndence and procedure of our Junsdlctlon) to’



; discerh them. The issues are evldentlal,z because they'generlcally relate
- to af'fidavvits ‘And the centrality of the relevance and admissibility of
affidavit evidence in civil proceedings cannot be overemphaSIzed Agaln
the ISSUES are also procedural because they.concern whether thereis a
. rule of procedure preventlng the court from gettlng deponents to be.
Cross- exammed on facts deponed to, when the other srde has refused or'
| falled to frle an affrdavnt in opposrtlon to the very affrdavrts WhICh
contents are belng challenged Evrdentrally, every fact Wthh is relevant
to any other facti in rssue is relevant and therefore adm|55|ble However
notmthstandrng its admlsS|b|l|ty, the welght Wthh a reasonable and |

~cred|ble trlbunal of facts attaches to it, is what is much more lmportant

Meanwhlle, _the nature of civil Irtlgatrons reqmres much evndence to. be
) adduced via affidavits. The complexities of- crvul Iltlgatlons mter alia,
requnre the fllmg of a plethora of pre-trlal motlons, bolstered by the
requ15|te affrdavrts by both sndes In such crrcumstances the courts wrll
“never be able to expedltlously and jUdICIOUSly determlne such pre-trlal
motlons lf they are not equrpped wrth the apposnte evrdence deponed |
to ln such afﬂdavats Thus because such appllcatlons are made before

the commencement of the tnals it would be legally and even ratlonally .

expedlent to call W|tnesses to come testlfy on oaths So the facts that -

they deposed to in their requnslte afﬂdavuts are of very serlous
| -evrdentlal value ln tandem wnth the constltutlonal pnnaple of aud|~



alterarn_’parte_m’ {see section 23 (2) of the 1991 Constitution of Sierra

- Leone}, the courts will never grant the reliefs prayed for without allowing

the other side to present their case. This is the essence of filing affidavits
in-oppositions in crrcumstances wherem the appllcatlons are made |nter

parte but thlS is not the case in cnrcumstances whereln the courts are

obllged to deal with ex parte appllcatlons

Alas| Even when it comes to ex parte appllcatlons the appllcants are :

: obllged to make full and frank dlsclosures of the undiluted facts that

mevrtably necessrtate the appllcatlons to the courts in orderfor themto
be able to make falr jUSt and reasonable Judgements on such
appllcatlons Wthh urgency must not (under any cxrcumstances) be self-

mduced This is how the courts as arblters ofjustlce have been able to

| hold the scales balanced and mamtaln thelr neutrallty, mtegnty,

credlblllty and lndependence in the determlnatlon of partlcularly, the

. plethora of pre-trlal motlons that they normally rule on, on a darly basns

Essentlally, on the ev:dentlal sngnlﬁcance to cross- -examine deponents to
afﬁdavrts The Court of Appeal of- Bl’ltlsh Columbla held |n Brown V.

Garrlson (1969) W W R 248 at 205
- that the dlscret|on of thls court |n allowmg cross-

e

examrnatlons on affrdavnt must be exercrsed on proper' |



prlnciple' and in the normal course will be ordered where the

affidavit contains facts that are in issue.’

Significantly, the aforementioned af‘fidiavits which are:ln‘contentlo‘n,
in'dubitably contai'n a plethora of facts that are vco'gnate With the facts in
issue of thlS matter. Therefore, pursuant to this crrterlon alone Thls

Honourable Court will be tempted to dlsmlss the contentlons and order -

that the deponents to the affrdavrts of the aforesald dates be |

: accordlngly cross- examlned However any attempt to determlne the

contentlons from the standpomt of thelr evndentlal sngmflcance alone,

will be gurlty of a naive legal mlscalculatlon

Procedurally, Order 31 of the ngh court Rules 2007 exclusrvely deals

wrth afﬁdavrts Thus it appears: that there is nothlng in Order 31 that can o

be of help to thlS tribunal of facts in resolvmg the issues in whlch the'

contentlons are clothed Nevertheless the dec1ded case . referenced.
above {Brownv Gamson (op. crt)} further alludes to another procedural

issue that |s crucral in the determlnatron of whether a court of competent |

o JUl‘lSdlCtlon wrll grant or refuse to grant an appllcatron that calls for_ '

deponents to be Cross- examlned on the contents of thelr afﬂdawts

Thus,ltwasal-soheld. o ;' . t



¢:

.. in keeping with the exercise of"discreti'on, there is also the
general rule that a party must file its affidavit, before he/she can

cross-examine a deponent on the opposing side.’

¢

This prmcnple was also religiously followed in Peterson V.. Hodges (1914)
B.C.R. 598 at 602, 601 (B.C.C.A). The Supreme Court of British Columbra

,mter alla held in Royal Bank of Canada V. Larry Mlcheal Jones, 2000

‘BCSC 520 (CanLII), that

'The Plalntlff swore to her'affidavit in support of the 1'995
o Summary Trlal apphcatlon which. was filed and dellvered to the
Defendant on December, 8, 1995. Thus the Defendant had been in

possessuon of that afﬁdawt for approxxmately four years he could L

have consulted wrth dlfferent law flrms that would have addressed\'v o

- oon. whether or not to cross- examlne or another representatlve '
| faxlmg her avallablllty | |
Meanwhile in.effect' the Su’preme Court of British Columbia uph'eld the“

Court of, Appeals decrsron in the foregomg cases; and emphasrzed the 4

| srgmﬁcance of the prrncrple that even the appllcatlon to cross-examme -

has to be made wrthm a reasonable perlod fOl'/lt to. be entertamed by'-' o

any court of competent Junsdlctlon Nonetheless the posutlon of the-j'

| Supreme Court of Bntrsh Columbla on the need to flle an opposmg

| -affudavrt to a sub5|st|ng aﬁndavxt in support before servrce of the notlce A



of intention. to cross examine, is ih accordance with the provisions of |
- Sierré Leone’s repealed High Court Rules "o'f 1960. Moreover the Rules
of Court Commrttee advertently or inadvertently, expurgated the
foregomg provrsmn Wthh was neatly embedded in. the 1960 rules, in
| developmg,and shapmg theprocedures‘,culmmatmg m;the High Court
Rules, 2007. | ; | o -
Thus, there is now a la,cunar;in'this_ a're'a of Sierra Leone’s ad'j_ec't:iyal 'law_,.
_Indeed, there is no provision in the High Court Rules'of 2007, regu"latin’g
the very issue upon which the contentrons Wthh are to be determlned
are predlcated So inthe crrcumstances lt appearsthatthe |ssues Wthh ,
7are to be determlned, | regardmg the need to cross-examme the
deponents to the aforementloned afﬁdavuts ‘are subject to the'
unfettered dlscretlon of thrs Bench Nonetheless thlS Bench is mmded
and mclmed to grve credence to the posmon artlculated in the dec1ded

cases referenced above

| Therefore smce the Defendant S Counsel (E.T. Koroma Esq ) has not ﬁled

e any affrdavat |n opposrtlon to the two affldawts Wthh he says contam

statements that are as preposterous as they are pretentlous I W||I order‘ |
‘ that the. sald counsel ought to have frled two affldawts in opposmon toi
the afﬁdavrts in support of the motlon dated 11th May, 2019 before

' ﬂlmg the notlce of mtentlon to cross examlne dated 22“d May, 2019



Thus, 1 will. caution, in the interest of fairness and justice, that the

- application to cross-examine the: aforementioned deponents, is

permitted by This Honourable Court, subject to the filing of the requisite

aff'id‘avits in opyposition Regarding'GK Thbrley’-s "notice' of intention to

~cross examlne 1 will cautlon that he seeks leave of This Honourable

Court to flle another notice of |ntent|on to cross examlne because the
date of the afﬁdav:t WhICh he referenced |s different from that Wthh is

in attached to E. T Koroma s notace of motlon dated 2nd May, 2019

1. 2 The Ramlflcatlon of Non-Comphance wnth Sectlon 3 (1) of Act NO 14
of 2000. | ' 0

The argument of ET Koroma Esq on thlS pomt is. srmple and

.stralghtforward The wnt of summons contaln the names of both ‘the )

’Admlnlstrator and Reglstrar General and the Dlrector of Surveys andi

Lands. Slnce both officials are in two dlstlnctlvely dlfferent state |
lnstltutlons the Attorney General and Mlnlster of Justice, ought to have
been accordlngly served wrth the requnsute processes about thlS actlon
three months before lts commencement pursuant to sectlon 3 (1) of Act :
NO 14 of 2000 Counsel alluded to thls court s rullng in Medla One Centrel

v EIectncnty Dlstrlbutlon and Supply Authorlty (EDSA) (C C 33/2018)_ |

,Rulmg Dehvered on 22"d November, 2018) in Justlftcatlon of hls'.

submlssmn and posned that thlS actlon should be dlsmlssed thh cost



However, | do not agree with this su‘bmigssion. Section 3(1)~of Act-NO. 14
- of 2000, does not apply. The mclusnon of the names of the
aforementaoned officersin the writ of summons and statements of clalm
does not presuppose that the Attorney General and Mmlster ofJustlce
has to be served wnth the apposrte three (3) months notice; espoused m
sectlon 3 (1) of the said statute Sectlon 3 (1) lS appllcable to every"
srtuatlon in Wthh an actlon is dlrectly brought agalnst a state mstltutlon ,

as in the Medla One case (op cit), WhICh Counsel referenced

ThlS case is brought agalnst the 1St Defendant and the orders prayed for
are exclusrvely dlrected against the st Defendant The mclus:on of the
names of the aforementloned offlcers‘ln»the wrlt of 'summons does not
presuppose that whatever orders that thls court pronounces W|ll affeot
them What about actions that are brought for" the reglstratlon of
reglstrable mstruments out of tlme pursuant to sectlon 2 of Act NO 6of
'1964'? Why |t |s that such actlons are always brought agalnst the‘

'Reglstrar General (as a Defendant), but notlces are not’ always sent to
the Attorney General and M:mster ofJustlce in compllance wrth the sald "

| .subsectlon (1) of sectlon3'?

Furthermore the appllcatlon to dlsmlss the actlon was orally made Gne‘
would have thought that such a serlous appllcatlon should have been

made by a notlce of motlon bolstered by the requrs:te affrdavut Again

10



1

the béét»'thihg counsel should have .‘do'lf'\e, was to have filed a motion
: requésting this Bench to stay the proceedings for the reason stated -
above; 'and not to ask for it to be dismiss:ed. Even if h,e'h:ad filed a motion
for a stay of proceedings, the order wc;uld not have been éranted for the
same a:rtECUIéfed reason aforementi’onéd. Against this béckdrb’p, l "Wijl‘f

‘thus -dismiSstheapplication. And | ma‘k_'e'jno order-as to-cost, '_

1e Hon. Dr Justlcé Abou Blnneh Kamafa
J u;,ti_ce o'f_th»e’.}'Super_ioAr'CourtyofJudicature of -

Sierra Leone.

11
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E.F Beoku-Betts Esq. for the 3" Defendant/ ReSpondent.
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Ruling on an Objection to Cross Examine Deponents on the Authenticity
of the Contents of their Affidavits in Opposition, Delivered by The Hon.
Dr. Justice A. Binneh-Kamara, on Monday, 7' December, 2020.

1.0 Introduction.

This ruling is consequent on a number of relevant facts and facts in issue
that should be first put into context to set the records straight; and to
further articulate the circumstances that culminated in the filing of the
notice of intention, by Counsel for the Plaintiff/Applicant, Abubakarr
Dexter Bangura Esq.(hereinafter referred to as Counsel for The
Applicant), to cross-examine Counsel for the 1t and 2™
Defendants/Respondents, Emmanuel Teddy Koroma Esq.(hereinafter
referred to as Counsel for The 15t and 2™ Respondents), Patrick Fofanah
and Kabbineh Ibrahim Kamara, on the authenticity of the contents of
their affidavits in opposition, dated 31t March, 2020, 25t March, 2020,
and 28t March, 2020. |

Further, Counsel for The Applicant, had filed an ex parte notice of
motion, dated 23" February, 2020, for three specific orders: interim
injunction, interlocutory injunction and cost. That application was
bolstered by the affidavit of The Applicant’s Attorney (Mariama Kondeh)
of N0.12 Lumley Road, Spur Road, Freetown. Meanwhile, on 3™ March,
2020, this Honourable Court in its wisdom, granted one of the reliefs (the

interim injunction) prayed for in that ex-parte application of 23rd
February, 2020; and ordered that Counsel for The Applicant, should
serve the requisite processes on the other counsels, representing The

Respondents, for whom appearances had been entered, but neither the
interlocutory injunction, nor the cost was granted.



The decision (at that stage) was precipitated by the fact that granting an
interlocutory injunction, without giving an opportunity to the other side
to be heard, would have amounted to a clear manifestation of injustice;
and a contravention of the constitutional principle of of ‘audi alteram
partem’ {see Subsections 1 and 2 of Section 23 of The Constitution of
Sierra Leone, Act NO.6 of 1991). Again, the cost as requested was not
granted, because the application’s merit had not been determined at
that stage of the proceedings.

1.1 The Notice of Intention to Cross-Examine.

As directed, Counsel for The Applicant, did serve the requisite processes
on the other solicitors; and they subsequently filed their affidavits in
opposition for the interlocutory injunction to be argued and determined
by This Honourable Court. It is against this backdrop that, Counsel for
The Applicant, became disenchanted with some of the facts deposed to
in particularly the aforementioned affidavits of the said persons. He
therefore filed in three (3) notices of intention to cross-examine The
Counsel for the 15t and 2" Respondents (Emmanuel Teddy Koroma),
Patrick Fofanah and Kabbineh Ibrahim Kamara, on the authenticity of the
contents of their affidavits in opposition, dated 31 March, 2020, 25t
March, 2020 and 28™" March, 2020, respectively.

1.2 The Objection.

When this matter came up for hearing on the 17" November, 2020,
Counsel for the 15t and 2" Respondent, who is one of the affiants, to be
cross-examined, raised the following arguments in justification of why he
thinks this Honourable Court should not grant the application: '

1. The notices to cross-examine lack legal basis; as there is no law,

giving Counsel for The Applicant the privilege to cross-examine

deponents on the contents of their affidavits. He requests the



Bench to peruse the provisions of Constitutional Instrument NO. 25
of 2007, The High Court Rules, 2007 (hereinafter referred to as The
HCR, 2007) to authenticate his submission. '

2 That Sub rule (3) of Rule 3 of Order 32 of The HCR, 2007, does not
have anything to do- with notices of intention to cross examine;
thus, the provision is inapplicable to the issue, which this
Honourable Court must determine.

3. Every affidavit must contain facts that the deponent can prove.
Should the other side be dissatisfied with the facts that are
deposed to in an affidavit, it is for him to file in an affidavit in reply, -
debunking such facts.

4. That in accordance with the repealed High Court Rules of 1960, an
affidavit in reply, must have been filed, responding to the specific
facts in an affidavit, prior to the filing of any notice of intention to
cross-examine, any affiant on any fact deponed to in an affidavit.

5 Counsel concluded that the notices of intention to cross-examine,
are nothing but a ploy to delay the proceedings.

1.3 Adopting the Objection.

Meanwhile, save for E. F. Beoku-Betts Esq.(Counsel for The 3™
Respondent), whose client’s affidavit in opposition, does not appear
to have contained any facts or facts in issue, that should necessitate a
cross-examination, G. Conteh Esq., and P. Fofanah Esq., whose client’s
affidavits in opposition, contained facts and facts in issues that,

according to Counsel for The Applicant, have necessitated rigorous

cross examinations, chose to adopt the objection of Counsel for the
15t and 2"¢ Respondent (as canvassed above), but made the following

addenda:



1. The issues raised and facts deposed to can be decisively addressed

should counsel for The Applicant, file in an affidavit in reply to the
@ affidavit in opposition. |

2. The trite law on the issue to be determined is followed by a
procedure similar to the rule of pleadings. The affidavit in support
of the application of 23 February, 2020, is technically their
statement of claim; and the affidavits in opposition are the
defenses to the statement of claim, which is their affidavit in
support. What should follow is a reply to the affidavits in
opposition, which is yet to be filed; hence the application, should
be discountenanced. |

1.4 The Oppositions to the Objection.

Nonetheless, Counsel for-the Applicant, contends that the grounds on
which the objection is predicated are baseless; and the objection should
be rejected in its entirety, because of the following reasons:

1. It is trite law that a deponent making a spurious allegation against
an affidavit of another deponent ought to be cross-examined at the .
behest of The Applicant’s solicitor, should the need arise.

2. The affidavit in opposition, deponed to by Counsel for the 1%t and
27 Respondents, contains a host of unsubstantiated allegations
against The Plaintiff, to which appallingly, however, no evidence
was adduced. Thus, to be able to verify the authenticity of
contested facts, deposed to in an affidavit, the other side in the
interest of justice, should be given the opportunity, to cross-
examine the deponent.

3. It is interesting to note that Counsel for the 1%t and 2"

Respondents, has also filed in a notice of intention to cross-
examine the deponent of the affidavit in support of the application

of 23" February, 2020.



4. The principle of ‘audi alteram partem’, compels the court to hold
the scales balanced in circumstances, wherein a litigant deems it
necessary, for the court to be able to analyse the facts, deposed to
herein. Counsel relies on Sub rule (3) of Rule 3 of Order 32 of The

HCR, 2007.

1.5 The Objection in the Context of Sierra Leone’s Adjectival Law.

This Honourable Court is quite clear about the fact that the contention
that it must resolve is firmly rooted in the province of Sierra Leone’s
adjectival law. Adjectival law, which does ‘not create rights and
obligations, constitutes what are generally known as rules of evidence
and procedure; which are the principal mechanisms, pursuant to which
rights and obligations are enforced. Emphatically, it is the substantive
law that establishes the rights and obligations that are enforced,
pursuant to adjectival law. However, the fact in issue that is to be |
resolved is both evidential and procedural. Thus, it is evidential because
it generically relates to affidavits. And issues of evidential value and the
relevance of affidavits (in support, in opposition, in reply etc.) in
particularly civil litigation, cannot be overemphasised.

Again, the issue is procedural, because there is a contention about the
procedural legality or relevance, to allow deponents, who have factually
deposed to certain affidavits in opposition, to be cross-examined on the

authenticity of the very contents, deponed to in their respective
affidavits. Thus, | am obliged to determine both the evidential and

procedural legality and relevance of the facts in issue, underpinning the
objection. | will start with the objection’s evidential significance.

Essentially, the complexities of issues relating to relevance, admissibility
and weight in the law of evidence, have been demystified and laid bare

by even legal academics in the commonwealth jurisdiction. Thus, every



fact which is relevant to any other fact in issue is relevant and therefore
admissible.

However, notwithstanding its admissibility, the weight which a
reasonable and a credible tribunal of facts attaches to it, is what is much
more important. Meanwhile, the nature of civil litigations, requires much
evidence to be adduced via affidavits. The complexities of civil litigations,
inter alia demand the filing of a plethora of pre-trial motions by both
sides of the litigations; supported by the requisite affidavits. And the
courts will never be able to judiciously and expeditiously determine such
pre-trial motions, if they are not equipped with the apposite pieces of |
evidence; deponed to in such affidavits. Thus, because such applications
are made before the commencement of the trials, it would be legally and
even rationally inexpedient to call witnesses to come testify on oaths. So,
the facts that they deposed to in their requisite affidavits are of very
serious evidential value. ‘

In tandem with the constitutional principle of ‘audi alteram partem’
(hear the other side), the courts will never grant the reliefs prayed for
without allowing the other side to present their case. This is the essence
of the filing of affidavits in oppositions; in circumstances, wherein the
applications are made inter parte. However, this is not the case in
circumstances, wherein the courts are to deal with ex parte applications.
Alas! Even when it comes to ex parte applications, the applicants are -
obliged to make full and frank disclosures of the undiluted facts that
inevitably necessitate the applications to the courts, in order for them to

be able to make fair, just and reasonable judgments on such applications;
and the applications’ urgency, must not under any circumstances, be

self-induced. This is how the courts, as arbiters of justice, have been able
to hold the scales balanced; and maintain their neutrality, integrity,

credibility and independence, in the determination of particularly the
plethora of pre-trial motions that they must rule on on a plethora of

7



complex civil litigations that usually come before them for hearing and
determination on a daily basis.

Significantly, on the evidential significance to cross-examine deponents
of affidavits, The Court of Appeal of British Columbia held in Brown v
Garrison (1969) 63 W.W.R. 248 at 205, ... ‘that the discretion of this court

in allowing cross-examination on affidavits must be exercised on proper |
principles and in the normal course will be ordered where the affidavit
contains fact that are in issue’. Thus, the affidavits of 25t", 28t and 31
March, 2020, which are the subject of the objection, undoubtedly
contain a plethora of facts that are relevant to the facts in issue of this
matter. Therefore, on the basis of this criterion alone, This Honourable
Court will be tempted to dismiss the objection and order that the
deponents in the affidavits of the aforementioned dates, be accordingly

cross-examined.

Meanwhile, this issue is clearly articulated in the first two points, raised
by Counsel for The Applicant, in justification of his submission that the
objection must not be sustained. But any attempt to determine the
objection from the standpoint of its evidential significance alone, will be
guilty of a naive legal miscalculation. Procedurally, some of the issues
explicated in the foregoing analysis, are accordingly articulated in Order
31 of The HCR, 2007, which exclusively deals with affidavits.
Nevertheless, my reading of Order 31, depicts that there is nothing in its

purports and contents that can be of help in resolving the issue in which

the objection is clothed. Furthermore, the reference by Counsel for The
Applicant to Sub rule (3) of Rule 3 of Order 32 of The HCR, 2007, does

not bolster his justification of why he thinks the application, should not
be countenanced. |

Moreover, Order 32 concerns evidence by deposition, including the
power to order depositions to be taken; the circumstances where the



persons that are to be examined are out of the jurisdiction; the order for
issue of letter of request; enforcing attendance of witnesses at
examination; refusal of witnesses to attend etc. Significantly, since Order
32 does not have anything to do with notices of intention to cross
examine; | will thus conclude on this point that the provision, which
Counsel for The Applicant, thus alluded to in Order 32 is inapplicable to
the issue, which This Honourable Court must determine. Essentially, the
decided case, referenced above {Brown v Garrison (1969) 63 W.W.R.
248 at 205}, further alludes to another vital procedural issue that is
crucial in the determination of whether a court of competent jurisdiction
will grant or refuse to grant an application that calls for deponents to be
cross-examined, on the contents of their affidavits.

Thus it was also held: ‘... in keeping with the exercise of discretion, that
there is also the general rule that a party must file its affidavit, before he
or she can cross-examine a deponent on the opposing side’. This
principle was also accordingly enunciated in Paterson v Hodges (1914),
20 B.C.R 598 at 602, 601 (B.CC.A). Furthermore, the Supreme Court of
British Columbia inter alia held in Royal Bank of Canada v Larry Micheal
Jones, 2000 BCSC 520 (Canlll), that ‘The Plaintiff (Ms. Buffam) swore to
her affidavit in support of the 1995 summary trial application, which was

filed and delivered to The Defendant on December 8, 1995. Thus, The
Defendant had been in possession of that affidavit for approximately

four years; he could have consulted with different law firms that would
have advised on whether or not to cross-examine The Plaintiff or another

representative, failing her availability’.

In effect, the Supreme Court of British Columbia, upheld the Court of
Appeal’s decisions in the foregoing cases; and emphasized the
significance of the principle that even the application to cross-examine,
has to be made within a reasonable period of time, for it to be

entertained by a court of competent jurisdiction. The position of British
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Columbia on the need to file an affidavit in reply to an affidavit in
opposition, before service of the notice of intention to cross-examine is
in accordance with the provision of the repealed High Court Rules of
1960, which makes it quite clear that an affidavit in reply, must have
been filed, responding to the specific facts in an affidavit in opposition,
prior to the filing of any notice of intention to cross-examine, an affiant
on facts deponed to in an affidavit.

However, the Rules of Court Committee, advertently or inadvertently,
expurgated the foregoing provision, which was neatly embedded in the
1960 rules, in developing and shaping the procedures, culminating in The
HCR 2007. Thus, there is now a lacunar in this area of Sierra Leone’s
adjectival law. Indeed, there is now no provision in The HCR, 2007,
regulating the very issue upon which the objection, which is to be
determined is predicated. So in the circumstance, it appears, that the
issue that is to be determined, is subject to the unfettered discretion of
The Bench. But this Bench is minded and inclined, to give credence to the
position, articulated in the aforementioned decided cases of the Court

of Appeal and Supreme Court of British Columbia; which has become a
trite law in our jurisdiction, by virtue of the 1960 rules.

This trite law (according to Counsel for the 4th and 5th Respondents) is
akin to a procedure similar to the rule of pleadings. The affidavit in
support of the application of 23" February, 2020, is technically their

statement of claim; and the affidavits in opposition are the defenses to
their statement of claim (which is their affidavit in support). What should

follow is a reply to the affidavits in opposition, which is yet to be filed. |
will indorse this analogy, as it clearly dovetails with the position, which
This Honourable Court has taken in the determination of this objection.
Circumspectly, it cannot be denied that the notice of intention to cross-
examine was filed, within a reasonable period of time {see Royal Bank of
Canada v Larry Micheal Jones, 2000 BCSC 520 (CanLll)}. What is clearly
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not complied with, by Counsel for The Applicant, is that he did not file
the requisite affidavits in reply to the affidavits in opposition, containing
the scurrilous and spurious allegations, which he wants to debunk.
Against this backdrop, and on the basis of the aforementioned
authorities, it would be procedurally unwise to get Counsel for The
Applicant to conduct the three distinctively different cross-examinations
at this stage, without filing his affidavits in reply to the affidavits in
opposition he is challenging. Therefore, | will order Counsel for The
Applicant to go do the needful; as articulated in the foregoing paragraph.
And will make no order as to cost. | so order.

’?-\ lg'ha—a

.-/ " .
. Dr. Justice A. Binneh-Kamara, J.
Justice of the Superior Court of Judicature

of Sierra Leone.
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