CC10/19 2019 C.  NO.2

Between: -

Prince Conteh Williaj’ri‘ﬁél.

Suing Through His Aftv_o'"rney | |
Theresa Conteh Willli_f:ak_ms_ - Plainltiff/Applican__t;‘ 3
Mile 13 Guma Quarters .

Freetown
And

Cecil Forde

9 Peninsular Road Sussex - 1%t Defendant/Respondent

Charm Coker

Main Peninsular Road Sussex - 2nd Defendant/Respondent

Abu Soso

~Main Peninsular Road Sussex- 3 Defendant/Respondent



" Counsels: ¢. Sawyer Esq., f_ort’he _A}ﬁplica_'nt

A. Sheriff Esﬁ.,lforfthe ~R'esp0'ndents |

Ruling on an Application for an. Injunctrve Rehef Pursuant to a Notice
of Motion, dated 15"’.Januarv, 2019, dehvered by Hon. Dr. Justice A.
Binneh- kamara, J. on Thursdav, 23"' Januarv. 2020

This is a ruling, consequent on an applrcatron made before this
Honourable Court by C Sawyer Esq for a plethora of orders including
interlocutory |njunct|on and cost As requrred by Sub rule (4) of Rule 1 of
Order 35 of the High" Court Rules, Constltutlonal lnstrument NO. 25 of
2007 (hereinafter referred to as’ the High Court Rules 2007), the
appllcatron is made by a Notice of Motion, dated 15th January 2019,
supported by the requmte afﬁdavrt sworn to and dated 15t January,
2019. The affiant to the affrdavrt IS Theresa Conteh Wllllams who
happens to be the Attorney of Prince Conteh Williams, on whose behalf

the action is instituted.. ..

Consequently, as required by Sub fule'(6) oF Rule 1°%f Ofder 35 of the
High Court Rules 2007, the aforémentioned application is contested and
opposed by A. Sherriff Esq., pursuant to'an affidavit in opposition sworn
to by Cecil Forde as an affiant and dated 17t March, 2019. Essentially,
no issue of procedural irregularity was raised when both ¢ounsels came

to argue the application on the 14 day of May, 2019. And my reading of
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the papers conflrmed the extent to. Wthh they both strove to comply

with the approprlate provusrons of the ngh Court Rules 2007

Meanwhile, what is absolutely certain is that the conflicting affidavits
contain a plethora of controversnal lssues that are crucnal to the
determination of whether the apphcatlon should or should not be
granted. By way of a synopsns the argumentatlons Wthh Counsel for the
Applicant canvassed. in Justlflcatlon of why he thlnks th|s Honourable
Court is obliged to grant the orders prayed forare presented herein with

the appropriate lucudlty

1. That the plamtlff is the fee snmple owner of all that plece and parcel
of land sntuate and lylng and belng at Pemnsular Road Sussex
Vlllage in the Western Area of the Republic ‘of Sietta Leone and
delineated by a statutory declaratlon’daté‘d'the 8" May, 2007 and
registered as N0.44/2007 at pagé 145 iri volume 50 of the Record
Books of Conveyances' keptiin the Offlce of the Administrator and
Registrar General i |n Freetown S

2. That the Applicantis in comphance with the provrsnons of Sub rules
(1) and (2) of Rule 9 of Order 35, which makes jt mandatory for an
Applicant to make an undertaking for damages in circumstances
wherein a court. of competent jurisdiction is inclined to make an

injunctive order.



3. That the Respondent is Iaylng claim to the very realty, which the
Applicant belleves lS his. | S

4. That this Honourable Court should drscountenance the submission
that the Respondents are .cu_rrently erecting a perlmeter fence on
the realty Wthh is m dlspute Thns Honourable Court is yet to
determine who the fee sxmple owner of the: property is. Counsel
also noted that eXthlt CF5 does not factually or really established
that a perimeter fence is belng-cons»tructed on the land. And should
therefore be relegated to the doldrumsand backwaters.

5. Exhibit CF1, contains-an »attac"hémen;tv,_\A(h..i‘ch?.. is the-survey plan,
depicting the a'_,cre_age:of'the property to which :the_, Respondents
are laying claims. Howeyen the'.,acgi.r_‘eage-of the property to which
the Applicant is laying.claim is in actuality lesser.than that which
the Respondents are-claiming. - -. |

6. The Respondents a~r3e~o,r;1't,he.verg.e of selling the«pnoperty, when this
Honourable ,Co-ur;ft-has. not yet determi,ned who the owner of the

fee simple absolute in possession is,.. ... - .

Nevertheless, Counsel for the Respondénts, in’ contravention of the
foregoing argumehtations, raised the following protestations with a
degree of seriousness, though he appéared uncharacteristically

Coy o .

acerbicin doing s6:



1. The Respondents are the fee sumple owner of the property in
dispute; and that they have been in possessron of the property
since 1979. Counsel also noted that' in the clrcu,mstance the
Respondents cannot be dubbed trespassers as they are legally
entitled to both possessory and proprletary rrght to occupy and
remain on the sald Iand | |

2. The Respondents are not hell bent on selling the property Counsel
contended that contrary to what i is deposed to in paragraph eight
(8) of the affidavit in support of the application there is no
assertion that ,thve,»lges?pongents are-in the process*_of selling the
property, when.the process of litigation is far fr..Om- being complete.
That can best. be described as. a figment of the Applicant’s
imagination. |

3. The allusion toExhibits C4 and 5 that they do not substantlate the
submission that a. penmeter fence is:: belng constructed is a
misnomer that should. be re.leg:ateg,. to-the. backwaters by this
Honourable; as. both Exhibits clearly.depict the status quo of the
property. | |

4. The Applicant has not.complied with the specificities of Sub rules
(1) and (2) of Rule 9 of Order 35, by making an undertaking for

damages.



Nevertheless in this Iegal analysns lwrll first adopt an ellrptrcal approach
by juxtaposing the argumentatlons of both counsels to address their
individual legal concerns, re_ga,rdmg the reasons why the injunctive
order, which is the principal t'hrust of this‘applioation should or should
not be granted. Secondly, ! shall revuew the exrstmg legal literature,
alongside the requnsrte statutory provrsuons asagurde to assess how the
Superior Court of Judlcature has been exermsmg its dlscretlonary and
temporary jurisdiction in makmg ‘what is. Ju_.dl'CIalIy and judiciously
dubbed interlocutory injunc‘tive relieves. Thirdiy, I wiII eventually
determine whether ln the context of: thIS appllcatcon it- IS legally and
“rationally expedient to grant or. not to grant the. lnjunctlve relief as it is

prayed for on the face.of the rnot.lo‘n._ :

Essentially, it should be noted that the award of an interlocutory relief
by the Superior Court 6f judicatire i both dlscretlonary and temporary.
Thus, it is dlscretlonary beéause |t can only be- granted subject to the
unfettered statutory dlscretlon of the Coufts |n the interests of
reasonableness, fairnéss and justice. And’it is temporary, because in
every circumstance in whith it i$ awarded, it cannét continue to subsist

beyond the period for whicli'the trial- must subsist.”




Meanwhile, | am compelled to clarlfy the uncertamty and dispel the
misconception about the determlnatlon of the actual owner of the fee
simple absolute in possession at this stage. Counsel for the Applicant in
his submissions to this- Honourable Court alluded to. paragraph 4 of the
affidavit in support of the appllcatlon in whlch he clalmed that the
interlocutory lnjunctlve order should be granted because the Applicant
is the holder of the fee S|mple absolute in possessmn ThlS submlssmn is
at this stage a misnomer and does not have anythmg to do wnth whether

the interlocutory |njunct|ve order should or should not be granted.

Moreover, it should be féit‘e‘rat'edft'hatlat thiS'ésta'ge} I'am ohly faced with
the determination of a pre-trial motion thatf‘fdbes‘h'othave anything to
do with the declaration of who the actual fee""si'mple owner is, in respect
of the realty, for which this mattef is in Court. Howéver, an in depth
analysis of the notice of motion dated 15% January, 2019 and the
requisite affidavit in support there_o‘f, alon"gfs-ilde the receipts that are
attached to the Couit’s records; reveals that it is. q.ui','te misleading for
Counsel for the Respondents to représent té this Honourable Court that
the Applicant’s Counsel hds not complied with the'provisions of Sub rules
(1) and (2) of Rule 9 of Order 35 of the High Court Rules, 2007, by making

an undertaking for damages.



Alas! The undertaking for damages is clearly exhlblted m compllance of
the aforementioned provusuons Slgmflcantly and CIrcumspectly, it should
be noted that the essentlallty of an undertakmg for damages
contemplated in the .fore.gomg provusnons is to guarantee the persons
against whom mterlocutory lnjunctlve reheves are ordered that should it
turn out that the orders ought not to have been granted they can be
accordingly compensated for the |nconven|ences WhICh such orders
might have caused them. However even though the- wordings of the
aforesaid provisions appear to be qurte mandatory (not dlrectory) there
are a plethora of decided cases |n and out of our jurlsdrctlon pursuant
to which interlocutory m,lunctnve orders -have been made in
circumstances in whlchg-prphcantsv have, not .made -undertakings for

damages. . o .

So, the Courts can, e"ven.‘in:"‘ci"r‘éur'n.'sit'ances‘Wher'ein such undertakings are
not made, grant such'finter'l'oc?ﬁtory inj'un'ct'i\'/"e "re'li’e"_vés-,' §-ho-ﬁfid the justice,
fairness and reasonableness of the eiréumStanC'es; $0 d?ttaf'e or warrant.
But in such circumstan’c:es,"fhzéfeco*u,rts are'6bligéd; Wher making such
ordersto direct that such Undeﬁt‘akin*gs‘b'e a'cc'-orélin'g’ly rh'ade. Meanwhile,
another contentious issue of note which I think | must eXamine in this
analysis, leading to my ruling 6h the application, is the belief which is
deposed to in paragraph &ight (8) of the affidavit in support of the
application, that the Respondents are in the process of disposing of the
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realty in dispute wh’en this Henourable’Co'urt is yet to determine who
the actual fee simple owner is. This reasonable trlbunal of facts will
unequivocally state that the actual trral leadlng to the determlnatlon of
who the real fee snmple owner is, has not even begun yet directions for
the trial are yet to be glven Iet alone to talk about the marklng of the
exhibits that are yet to be presented or the settlng down of this matter
for trial. However, what rs of essence |s whether lt IS Iegally rlght or
justifiable for the Apphcant to depose to a reasonable belief in an
afﬁdavrt when the essence of an affidavit is to present every factinissue
or every other fact that is relevant to the: facts i |n issue that must guide
and guard the Courts in malgmg;lts judicious decisions in the interests of
reasonableness, fairness a‘nd.justiee, when applications are made.

Every affidavit that supports or e'ppdses any application that is to be
determined by a court of competent jurisdiction is of evidéntial value or
significance. The evidential - va'ldesi of affidavits’ a‘rfe seemingly
unambiguously cataloqued in Order 31 of the High Court Rules, 2007.
Significantly, nothing ‘preéludes parties against whom facts are deposed
to in an affidavit to cfoss exarihie their dépanérits (affiants) if they are
disillusioned or disenthafitéd by and with stich facts. The essence of this
is to ascertain the veracity of such facts to placeé the reasonable tribunal
of facts in a better position to make informed decisions that are
influenced by the facts that are to be applied to the law, devoid of the
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tribunal’s prejudices' idiosyncrasies | or any other  extraneous
considerations. Moreover there lS a pecullarlty about affldawts that
support appllcatlons for mterlocutory mjunctlve relleves that must be
singled out and brought to the fore in thls analyS|s Ieadlng to the
decision of this Honourable Court on thlS appllcatlon ThlS peculiarity
about affidavits is rooted m Sub rule (2) of Rule 5 of Order 31 of the High
Court Rules, 2007, '

The provision in thls Sub rule articulates the extent to whlch even a
reasonable belief that is not factual can be deposed to in an affidavit, as
long as, the source of the mformatlon and the grounds of the belief is
effectively communltated to th_e Court-s‘.- In the~-c1_rcumstance, the
Applicant’s reasonable».bélfi"é“'ft'h'a':t the real'tV in .'di‘SbU,f'e is about to be
sold, when this Honourable Court has: not"det'ermin’ed,-who the fee
simple owner is, is unsupported by neither the source of this
information, nor doeés ‘it appéar convincing that the ground of that
reasonable belief deposed to; should form a_serious weigh't upon which
this Honourable Court, should determine why the injunctive relief as

prayed for should or should not be granted.

Further, the submission that Exhibits CF4 and 5, do hotfdepic_t that a
perimeter fence is ‘being ‘constructed cannot be of help to this

Honourable Court in reaching a decision about whether the application
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should or should not be granted Contrarrmse a cntlcal analysns of the
plctorlal contents of: Exhlblts C4 and 5, depictto a dlspassmnate minded
person, that some pieces of work are on-going on the realty in dispute;
but this consideration is alvso unhelpful in the evaluation of whether the

interlocutory lnjunctlve rehef should or should not be granted

Meanwhile, having sequentlally addressed the contentrous individual
legal issues, which underscored the argumentatlons of both counsels, in
a bid to sway the Court’s decision on this appllcatlon, | will now proceed
to synoptically or rather elllipticazlly revjew the subsisting literature on the
award of interlocutd‘r\'?_‘i.njunctfv;e-v felievés, to ascertain’the shared-body
of knowledge in this 'aréa»'Of‘i the: l"alw; ra'tiOn‘aliSed in s’t"katutes and a
plethora of decided cases in and ouit of't’héjurrisdiction.

N

To accomplish this task | shall restrlct the rewew to the cases of
American Cyanamid Co v Ethlcon Ltd 1 AII ER (1975), Watfa v Barrie Civ.
App. 26/2005 (Unreported), Chambers v ‘Kamara (CC 798/06) {2009}
SLCH 7 (13 February, ‘é'oosr)'(Uﬁ’répdr:ted)*a*nd: Mrs. Margaret Cozier v
Ibrahim Kamara and Others CC:165/18 2018 'C. 'NO. 06 (22 January,
2020). The American‘c-yar:\famtd case is a r‘en‘own’ed British authority that
is said to be the locus classicus on the area of the lawin which the
application that is to be ruled on'is based. Essentially, i sipport of Lord

Diplock, Lords Viscotint Dilhorne, Cross of Chelsea, Salmon and Edmund
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Davies, held (in the aforementioned case) that the fundamental
criteria/conditions (catalogued below) that every reasonable tribunal of
facts must allude to in evaluatmg the curcumstances in which it should or

should not grant an mterlocutory |nJunct|on

1. The Courts must estabhsh whether there is a serlous question of
law to be trled and lt would not be necessary for the Applicant to
establish a prlma faae case at the stage when the -application is
made, but the claim (upon WhICh the appllcatlon IS based) must
neither be frivolous, nor vexatlous | |

2. The Courts must a'lso‘estabhshuthe"??éi"deqija'cy_ of damages vas a
remedy, shoul_cfl'::?it-.ttj?rn--o‘fta‘t at t?hé end bf-'the:'tri_al th“'at,fthe injunction
(if granted) shéald riot Kave beer granted.

3. They Courts miust finally determine whether the balance of

convenience is located in-maintaining the status quo or not.

The foregoing pontifi¢ations on this area of th"e‘ law ‘has' undoubtedly
influenced the evolution of 'tihe,"'df’e'c'i-'si?o'r%’s:‘T of Judges of the Superior Courts
of Judicature, acréss ‘ the * comrhoniéalth jurisdiction, in the
determination of thé award of interlocutory injunctive relieves.
Purposefully, Desmon@ B. Edwards J. (as he then was); adopted the
aforementioned criteria and «ac’c:‘ordini‘gly applied them t6 the facts in

Chambers v Kamara (referenced abové);, to incisively grant an

12



interlocutory lnjunctlve order in favour of the Appllcant in the aforesaid
case. Again, adoptively, the mterlocutory m;unctlve rellef was not
granted in the case of Watfa v Barrie (referenced above) after the criteria
in the American Cyanamld case, were accordmgly apphed to the

specificities of the facts of that case _:

However, Binneh- Kamara J curcumspectly and adoptlvely, applied the
aforementioned crlterla of the’ sa|d Iocus classucus to the facts in Mrs.
Margaret Cozierv Ibrahlm Ka mara "(referenced above), to grant the order
in favour of the Applicant. The trend of thought that IS clearly discernible
in the analysis, Ieadmg to'the decusuans |n  the aforesald cases, is that the
High Court Rules, 2007, |nC|swely conf-l_rm;the qurntessentnal fact that
interlocutory injuncti\/e‘ orders aré Tindee'difdvis'cretionaril and temporary.
So, it is the circumstances of every case that would détermine whether
a reasonable tribunal of fac':ts'IShOUId or should not grant an injunctive
relief as prayed for. R RN :
Nevertheless, my final task is to evalijate the beculi‘a"rity' of the facts
deposed to in both affidavits (in support ahd-in'opp'osition') to establish
whether the order should or should not be granted. Essentially, my
.reading of the affidavits -and the exhibits attached thereto, makes it
compelling to me that there is indeed a $erious question to be tried; and

even the Respondents’ Counsel has not denied that the'ownership of the
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realty for which they are in court is in dlspute itis the same property to
which the Applicant is also laying claim. The question that is to be raised
here is whether it is fear reasonable and Just for a realty that is being
claimed by two parties, to be reserved for the- peaceful and quite
enjoyment of one ofthe partles thati |s Iayrng clalms to lt even when the
actual owner of the fee snmple absolute in possessuon ofthat realty is yet
to be determined? Thls questlon cannot be fairly answered in the
affirmative; and it would not be necessary for the Appllcant to establish
a prima facie case at this very stage, but the C-our,tlls bound to determine
that the claim is neither. friyolou:s; hor. vexatious. 'C-irircu:rnspectly, my
reading of the Applicant’s ;a.ffid:,avi_t,-'d'ep»icts:_"that this t;ac'rfi'on is neither
frivolous, nor vexatious. |

Meanwhile, in the cifcumstance, the uestion of whether the award of
damages (the second.criterion) éan be c'o'nSid“e:re{d an adequate remedy,
should the injunctive relief, bé gfanted to the 'Avpr‘iCa’nt'bat this stage, can
be answered in the'afﬁr‘maﬁvei“ And finally, consonant With the third
criterion, | will say the balance of conveniénce (for ‘pufposes of the
application) does not lie in the maintenance 6f the status quo, because
the Respondents are cufréntly ‘constructing a structtire on the same
piece and parcel of land that'is also being claimed by the Applicant. Alas!

The balance of convenience is accordingly located in that sphere which
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prevents either of the partles from havmg unhlndered access to the

realty until this matter is determmed
Against this backdrozp, I shall make the following orders:

1. An mterlocutory lnjunctron is hereby granted restralmng the
Defendants/Respondents herem whether by themselves servants,
workmen or employees or howsoever called from entering,
remaining upon, selllng, leasmg, mortgaglng or rentmg any portion
or the value of all that piece and parcel of land and heredutaments
situates, lying and belng at. Penmsular Road Sussex Vlllage in the
Western Area of the Republlc of Slerra Leone

2. That the cost of th|s application shall be cost in the cause.

Hon. Dr. Justice A. Binneh- Kamara, J.
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